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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

WONG DIN,
Plaintiff in Error,

VS.

THE UNITED STATES OF AM-
ERICA,

Defendant in Error.

i

No. 1097.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF CASE.

Wong Din, the plaintiff in error is a Chinese person

of the male sex. On October 27th, 1903, the United

States Grand Jury for the Northern District of Califor-

nia presented and filed in the District Court an indict-

ment based upon Section 5440 of the Revised Statutes

of the United States, against said Wong Din, and his co-

defendants, William F. Dasha, Thomas J. Dempsey

and Thomas T. Burnett. The offense attempted to be



charged in said indictment against said defendants is a

conspiracy heretofore, towit: on the 8th day of August,

1903, entered into bet\^^een them and divers other per-

sons v/hose true names were unknown to the said grand

jurors in the City and County of San Francisco, State

and Northern District of California, to commit an of-

fense against the laws of the United States; that is to

say, to then and there willfull)'^, unlawfully and know-

ingly aid and abet the landing in the United States, to-

wit: at the Port of San Francisco, from certain vessels

the names of which are alleged to be unknown to said

grand jurors, from divers ports and places in the Em-

ire of China, the names of which are alleged to be un-

known to the said grand jurors, the voyages of which

said vessels from said alleged unknown ports and places

had then and there terminated at said port of San Fran-

cisco, certain Chinese persons, subjects of the Emperor

of China, whose names are alleged to be unknown to

said grand jurors, and which said Chinese persons

were not, nor was either of them, members of the

classes of Chinese persons who were then and

there permitted by the laws of the United States to en-

ter and remain within the United States; and v/hich

said Chinese persons were then and there unlawfully in

the United States.

A severance was granted as to defendant Thos. T.

Burnett.

On December 12th, 1903, the defendant was ar-



raigned, and interposed a plea of not guilty; thereafter,

on the 6th day of April, 1904, the said action came on

regularly for trial before said United States District

Court and a jury was empanelled to try the same.

After the impanellment of the jury to try all of the de-

fendants in said action except the defendant Burnett,

and immediately after the opening statement had been

made by counsel for the Government, counsel for one

of the defendants, Thomas J. Dempsey, applied for, and

and was granted permission by the Court, to withdraw

defendant Dempsey's plea of not guilty theretofore

entered in said cause, and to enter a plea of guilty to the

alleged ofiense set forth in the indictment in question,

which the defendant Dempsey thereupon did.

Counsel for plaintifif in error, Wong Din, then asked

for and obtained permission from the Court to re-exam-

ine the jurors for the purpose of ascertaining whether

or not the fact that defendant Dempsey had changed his

plea of not guilty of the alleged offense set forth in the

said indictment, would prejudice the jurors, or any of

them, against the defendant, Wong Din.

One of the jurors, named Mohr, admitted that that

fact so prejudiced him that he would be unable to give

the said defendant, Wong Din, a fair and impartial trial

and the Court then and there excused the said Mohr as

a juror in said case. Each of the remaining jurors,

•on examination, stated that the fact that defendant,

Dempsey, had pleaded guilty to the offense charged in



the indictment, would not affect their judgment, or

prejudice them, or any of them, against the defendant,

Wong Din.

Thereafter, and before a juror had been se-

lected to fill the vacancy caused by the discharge of

the juror Mohr, and in the presence of the eleven re-

maining jurors, counsel for defendant William F.

Dasha, asked for and obtained leave from said Court to

withdraw defendant William F. Dasha's plea of not

guilty theretofore interposed in said cause, and to enter

a plea of guilty to the alleged offense set forth in the in-

dictment in question, and defendant Dasha thereupon

entered his plea of guilty to the alleged offense set forth

in said indictment.

(Tr. of Record, page 41).

Counsel for defendant Wong Din, thereupon re-

quested permission of the Court to re-examine the re-

maining jurors to ascertain whether or not the with-

drawal of the plea of not guilty by defendant William

F. Dasha, and the entering by him of a plea of guilty to

the alleged offense charged in said indictment, would

prejudice said jurors, or any of them, against the defend-

ant Wong Din, which request was by said Court denied,

and the motion to examine the remaining eleven jurors

was overruled, to which ruling counsel for Wong Din

excepted, and a juror was chosen to fill the vacancy

caused by the retirement of the juror Mohr, to which



proceeding counsel for defendant Wong Din duly ex-

cepted.

(Transcript of Record, page 41).

Thereupon counsel for Wong Din presented and filed

his written objections to the indictment in said cause,

and objected to the introduction of any evidence in said

case for the reasons set forth in said written objections,

which objections were overruled by said Court and the

order overruling said objections was duly excepted to

by said defendant.

(See Tr. of Record, pages 10 and 15.)

Thereafter, the respective parties introduced evi-

dence, oral and documentary, upon the trial of said

cause, and after argument of counsel, the Court de-

livered its charge to the jury, and the said action was

submitted to the jury for it decision, and after deliberat-

ing thereon, the jury returned a verdict against said de-

fendant Wong Din, finding him guilty as charged.

(Transcript of Record, page 15).

Thereafter the said defendant Wong Din, having

been called before said Court for judgment, his counsel

made a motion for a new trial which said motion was

denied, and to which ruling defendant excepted.

(Transcript of Record, pages 19 and 73).

A motion in arrest of judgment was then made in be-

half of said defendant Wong Din, which was likewise

denied by said Court and the denial of said motion was

excepted to by said defendant.



(Transcript of Record, pages 19 and 74)

.

Thereafter, and on the 21st day of May, 1904, a Writ

of Error was allowed Wong Din by the said District

Court to the United States Circuit Court of Appeals for

the Ninth Circuit, for the purpose of obtaining a re-

view of said case, and a correction of the errors claimed

by plaintiff in error, Wong Din, to have been committed

by said District Court.

SPECIFICATION OF ERRORS.

We have assigned a number of errors claimed to have

been committed by said District Court in the trial of

said cause, and appearing in the Assignment of Errors

(Tr. of Record, pages 32 to 39), but we rely mainly on

assignments of errors Nos. 2, 5, 6, 8, 10, 11, 16 and 21.

(Tr. of Record, pages 32, 33, 34, 37 and 38).

For the sake of brevity we will not here repeat verbat-

im said assignments of errors, but v/ill refer to them

with particularity, and discuss them in their logical or-

der in the Brief of the Argument.

BRIEF OF THE ARGUMENT.

Assignment of Error No. 2 (Tr. of Record, page 32)

is to the effect that the evidence is insufficient to justify

the verdict in this

:

That there is absolutely no evidence to show, other

than the testimony of a co-defendant and co-conspir-

ator, that the defendant, Wong Din, entered into a con-



spiracy with any person or persons whatever to unlaw-

fully aid and abet the landing at the Port of San Fran-

cisco, from vessels plying between China and the United

States, Chinese persons who were not members of the

classes of Chinese permitted by the law^s of the United

States to enter and remain therein.

The only testimony in the case is that of Thomas T.

Burnett and Wong Din, and being co-defendants and

co-conspirators, they cannot corroborate each other, and

therefore the evidence is insufficient to justify the ver-

dict.

U. S. vs. Logan, 45 Fed. Rep., 872.

ASSIGNMENT NO. 5.

THE INDICTMENT DOES NOT STATE
FACTS SUFFICIENT TO CONSTITUTE AN
OFFENSE AGAINST THE LAWS OF THE
UNITED STATES; SAID INDICTMENT IS

REPUGNANT TO AND IN VIOLATION OF
THE SIXTH AMENDMENT TO THE CON-
STITUTION OF THE UNITED STATES.

The Sixth Amendment to the Constitution of the

United States is as follows:

"In all criminal prosecutions, the accused shall

enjoy the right to a speedy and public trial, by an

impartial jury of the State and district wherein the

crime shall have been committed, which district

shall have been previously ascertained by law, and
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to be informed of the nature and cause of the accu-

sation; to be confronted with the witnesses against

him; to have compulsory process for obtaining wit-

nesses in his favor, and to have the assistance of

counsel for his defense."

The averment of the indictment in reference to the

conspiraty is as follows, viz.

:

"* * * That William F. Dasha, Thomas J.

Dempsey, Thomas T. Burnett and Wong Din,

whose true name is to the grand jurors aforesaid

unknown, late of the Northern District of Califor-

nia, heretofore, to-wit: on the eighth day of August,

in the year of our Lord one thousand nine hundred
and three, at the City and County of San Francisco,

in the State and Northern District of California,

then and there being, did then and there wickedly,

corruptly, unlawfully and feloniously conspire,

combine, confederate and agree together with divers

other persons, whose true names are to the grand
jurors aforesaid unknown, to commit an offense

against the United States; that is to say, to then and
there wilfully, unlawfully and knowingly aid and
abet the landing in the United States, to-wit: at the

port of San Francisco, within the State and North-
ern District of California, from certain vessels the

names of which are to th,e grand jurors aforesaid un-

known, from divers ports and places in the Empire
of China, the names of which said ports and places

are to the grand jurors aforesaid unknown, the voy-
ages of which said vessels had then and there ter-

minated at said port of San Francisco, of certain

Chinese persons, subjects of the Emperor of China,
whose names are to the grand jurors aforesaid un-
known, and which said Chinese persons were not,

nor was either of them, members of the classes of

Chinese persons who were then and there permitted



to enter and remain with the United States; and
which said Chinese persons were then and there un-

lawfully in the United States. * * *"

The alleged overt act in furtherance of said conspir-

acy is as follows

:

"And that to effect the object of the said conspir-

acy, the said Wong Din, whose true name is to the

grand jurors aforesaid unknow^n as aforesaid, here-

tofore, to-wit: on the eighth day of August, in the

year of our Lord one thousand nine hundred and
three * * * did then and there unlawfully,

wilfully, knowingly and feloniously pay and pro-

cure to be paid to the said Thomas T. Burnett, who
was then and there a Deputy Sheriff of the City and
County of San Francisco * * * assigned to duty

at the County Jail of the said City and Conuty, in

which said County Jail certain Chinese persons

whose true names are to the grand jurors aforesaid

unknown * * * the sum of one thousand dollors

* * * for the purpose and with the intent on the

part of him, the said Wong Din * * * of induc-

ing the said Thomas T. Burnett and the said William
F. Dasha and the said Thomas T. Dempsey to substi-

tute, and cause to be substituted * * * for and
in place and stead of five Chinese persons whose true

names are to the grand jurors aforesaid unknown,
who were then and there awaiting deportation as

aforesaid, five certain Chinese persons other than

and different from the Chinese persons who were
then and there awaiting deportation to China as

aforesaid, the true names of which said other and
different Chinese persons are to the grand jurors

aforesaid unknown. * * *"

It will thus be observed from the indictment that the
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names of the Chinese persons whom it is claimed the

plaintiff in error and his co-defendants entered into a

conspiracy to aid and abet to land in the United States

are unknown; the vessels from which they were to be

landed is unknown; the ports and places in the Empire

of China from which said vessels came are unknown;

the names of the Chinese persons confined in the County

Jail awaiting deportation are unknown; the names of

the Chinese persons to be substituted for and in place of

the five Chinese persons awaiting deportation are un-

known.

Everything in the indictment seems to be unknown.

It is so barren of facts and so indefinite and undercer-

tain that it absolutely fails to inform the plaintiff in

error of the nature of the accusation against him; pre-

vented him from knowing what he was called upon to

answer, and failed to furnish him with such a descrip-

tion of the charge against him as would enable him to

make his defense, and prevents him from availing him-

self of his conviction for protection against a further

prosecution for the same offense.

The indictment by reason of its utter failure to in-

form the plaintiff in error of the nature of the accusa-

tion against him, is clearly and plainly within the in-

hibition of the Sixth Amendment to the Constitution

of the United States, which states

:

"In all criminal prosecutions, the accused shall

enjoy the right to a speedy and public trial, * * *
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and to be informed of the nature and cause of the

accusation. * * *"

The indictment is defective in matters of substance,

and hence does not state facts suflicient to constitute an

offense against the laws of the United States.

It is well settled that an indictment which fails to in-

form the accused with the nature and cause of the ac-

cusation is defective, and will not be sustained.

"The general rule in reference to an indictment

is that all the material facts and circumstances em-
braced in the definition of the offense must be stated,

and that, if any essential element of the crime is

omitted, such omission cannot be supplied by in-

tendment or implication. The charge must be made
directly, and not inferentially or by way of recital.

Pettibone vs. United States, 148 U. S., 197, 202,

37 L. Ed., 419.

In the case of United States vs. Hess, 124 U. S., 483

(31 L. Ed., 517), Mr. Justice Field, delivering the

opinion of the Court, says

:

"The statute upon which the indictment is found-

ed only describes the general nature of the offense

prohibited; and the indictment, in repeating its lan-

guage without averments disclosing the particulars

of the alleged offense, states no matters upon which
issue could be formed for submission to a jury.

"The general and, with few exceptions, of which
the present case is not one, the universal rule on this

subject is, that all the material facts and circum-

stances embraced in the definition of the offense
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must be stated, or the indictment will be defective.

No essential of the crime can be omitted without

destroying the whole pleading. The omission can-

not be supplied by intendment, or implication, and
the charge must be made directly, and not inferen-

tially or by way of recital."

Further on in said opinion, it is stated that:

"It is an elementary principle of criminal plead-

ing that where the definition of an offense, whether
it be at common law or by statute, includes generic

terms, it is not sufficient that the indictment shall

charge the offense in the same generic terms as in

the definition; but it must state the species; it must
descend to particluars. Arch. Cr. Pr. & PL, 291.

"The object of the indictment is: first, to furnish

the accused with such a description of the charge as

will enable him to make his defense, and avail him-
self of his conviction or acquittal for protection

against a further prosecution for the same cause;

and second, to inform the Court of the facts alleged,

so that it may decide whether they are sufficient in

law to support a conviction, if one should be had.

For this, facts are to be stated, not conclusions of law
alone. A crime is made up of facts and intents, and
these must be set forth in the indictment with rea-

sonable particularity of time, place and circum-
stances/'

To the same effect are the cases:

Unitfid States vs. Simmons, 96 U. S., 360 (24 L.

Ed., 819).

United States vs-. Carll, 105 U. S., 611 (26 L.

Ed., 1135).
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In the case of Blitz vs. United States, 153 U. S., 308,

38 L. Ed., 725, the Court says:

"The general rule that an indictment for an of-

fense purely statutory is sufficient, if it pursues sub-
stantially the words of the statute is subject to the

qualification, fundamental in the law of criminal
procedure, Uhat the accused must be apprised by the

indictment, with reasonable certainty,, of the nature

of the accusation against him, to th,e end that he may
prepare his defense, and plead the judgment as a bar
to any subsequent prosecution for the same of-

fense/
"

See, also:

Dalton vs. United States, 127 Fed., 545.

Tested by the principles laid down in the foregoing

cases, the indictment is defective, and absolutely fails to

state an offense against the laws of the United States,

and to inform the plaintiff in error of the nature and

cause of the accusation against him.

It was within the power of the District Attorney who

drafted the indictment in question at and prior to the

time it was presented and filed in the District Court, to

have inserted the names of the certain Chinese persons

whom he claimed the defendants entered into a con-

spiracy to aid and abet to land at the port of San

Francisco, also the names of the vessels from which he

claims the defendants aided and abetted them to land,

and the ports and places in China from which

said vessels came, and the names of the certain Chinese



who were confined in the County Jail awaiting deporta-

tion and who were substituted as alleged for five

Chinese persons other and different from the Chinese

persons, who were then and there awaiting deportation.

In proof of this statement, we respectfully call the

Court's attention to the Bill of Exceptions, page 43,

Transcript of Record.

The District Attorney, over the objection of the de-

fendant, Wong Din, was permitted to introduce in

evidence certain records of the District Court in

the matter of certain specific Chinese persons, the

obvious purpose of which was to show that the de-

fendants, in pursuance of said alleged conspiracy, aided

and abetted the landing of these particular Chinese

persons.

No valid excuse can be given for the failure of the

District Attorney to insert in the indictment the names

of the Chinese persons, whom the Government claimed

the defendants conspired to aid and abet to land at

the port of San Francisco, and the failure to insert in

said indictment the names of the vessels and the ports

and places in China that said vessels came from, and the

names of the Chinese persons who were in custody at the

County Jail awaiting deportation, and who were, as

alleged, substituted for other Chinese persons.

The indictment in question failed to furnish the plain-

tiff in error with such a description of the offense charg-

ed as would enable him to make his defense, and avail
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himself of his conviction for protection against a fur-

ther prosecution for the same offense.

The charge of conspiracy is averred in the indict-

ment in such a loose and general way, and so utterly

failed to furnish the accused with such a description of

the charge he was called upon to meet, that from it he

could not ascertain what he was called upon to ansvv^er,

and consequently was deprived by reason thereof of

making a defense thereto.

How can the plaintiff in error successfully plead the

judgment of conviction in bar of a subsequent prosecu-

tion for the same offense? If the indictment in question

is good, the plaintiff in error could again be tried and

convicted under a similar indictment, and therefore the

plea of former conviction would avail him nothing.

To successfully plead a conviction in this case in bar

of a subsequent prosecution for the same offense, it is

necessary that the indictment conform to the require-

ments of the Sixth Amendment of the Constitution of the

United States, and the principles enunciated in the cases

cited, sup ra,hy setting forth with precision and certainty

the nature and cause of the accusation and inserting the

names of the specific Chinese persons whom the Gov-

ernment claims the defendants aided and abetted to

land in the United States.

If it is argued that the indictment in question is a

charge of conspiracy to land Chinese persons generally

and indiscriminately without reference to any particu-
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lar Chinese persons, the indictment is equally defective,

because the allegations in the indictment negative the

proposition that the conspiracy as alleged in the indict-

ment was to land Chinamen generally or as a class, but

the allegations of the indictment certainly are to the ef-

fect that the conspiracy w^as to aid and abet the landing

of certain Chinese persons, and are susceptible of no

other meaning.

The Sixth Assignment of Error (Tr. of Record, p.

33), is to the effect that the District Court committed

error in denying Wong Din's motion for a new trial,

and motion in arrest of judgment.

While it is true that the trial Court has a large dis-

cretion in the matter of granting or refusing a new trial,

and the ruling of the trial Court in granting or deny-

ing a motion of this kind, will not, as a rule, be disturb-

ed
;
yet, at the same time, that discretion is not an arbi-

trary one, and must be exercised in subordination to the

rules of evidence and the law.

Clearly, then, if the evidence fails to show that any

conspiracy was entered into between the defendants in

question, and there being no legal and competent evi-

dence showing that a conspiracy was in fact formed by

the defendants, including Wong Din, the Court com-

mitted such an abuse of discretion in refusing to grant

a new trial as to be, we believe, reversible error.

The only testimony that can under any possible view

of the case be regarded as tending in anywise to estab-
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lish the charge of conspiracy is that of the defendant

Burnett, and that this is not sufficient to warrant a con-

viction unless corroborated, is borne out by the case of

United States vs. Logan, 45 Fed. Rep., 872.

In this case, it is held that "a conviction for conspir-

" acy cannot be had on the uncorroborated testimony of

" the co-conspirator, nor can co-conspirators corrobo-

" rate each other,"

Thomas T. Burnett and Wong Din are co-conspira-

tors, and therefore clearly within the rule laid down in

the above case.

The case of U. S. vs. Logan, supra, was reversed

by the Supreme Court and is reported in 144 United

States, 263 ; the judgment was reversed and the case re-

manded for a new trial because certain declarations of

a co-conspirator made after the conspiracy had termin-

ated were admitted in evidence. The principle, how-

ever, that a conviction for conspiracy cannot be had on

the uncorroborated testimony of the co-conspirator, nor

can co-conspirators corroborate each other, is not, as we

understand the opinion, disturbed.

Assignment No. 8, is to the effect that the Court erred

in failing to instruct the jury to acquit the defendant,

Wong Din. We will refer to this assignment in our

discussion of Assignment of Error No. 16.

If we are correct in reference to the law and the evi-

dence in this case, then it follows that the Court com-

mitted error as alleged in Assignment of Error No. vj
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(Tr. of Record, page 34), in sentencing the defendant,

Wong Din, to be imprisoned in the County Jail of Ala-

meda County for the term of one year.

Assignment No. 16 (Tr. of Record, p. 37), is predi-

cated upon the refusal of the Court to give the instruc-

tion therein set out.

Where is the testimony that shows that Wong Din, the

plaintiff in error, entered into a conspiracy with his co-

defendants, or anyone, to commit any offense against

the laws of the United States.

We call the Court's attention to the direct examina-

tion of Thomas T. Burnett (page 47, Tr. of Record) :

"Q. Did you ever have any arrangement with
the defendants, Dasha, Dempsey, Mr. Gamble, the

deputy United States Marshal, and the defendant,

Wong Din

—

"Mr. West: I object to the question as leading

and suggestive.

"Mr. WOODWORTH (Continuing)—Relating to

the substitution of Chinese; if so, kindly state what
that arrangement was?

"A. Well, Dasha and Mr. Dempsey and myself
and Mr. Gamble had an understanding."

On cross-examination, the witness testified as fol-

lows (Tr. of Record, page 56) :

"Q. When was this conspiracy, or alleged con-

spiracy formed, Mr. Burnett? Do you know when?
"A. Well, it was March or April, I think.

"Q. Who were the original parties who dis-
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discussed the thing first with 3^ou? Was it Gamble,
Dasha or Dempsey?

"A. Well, Dasha was the first man that I dis-

cussed it with.

"Q. Tell us what he conspiracy really was?
"A. We, I couldn't say what words was passed

in it. It is too far off. I don't recollect.

"Q. Was it a conspiracy to land Chinese gen-

erally?

"A. Yes, sir.

"Q. Formed by you four men to land Chinamen
generally?

^'A. Yes, sir, to land Chinamen."

On page 58, Tr. of Record, the witness testified on

cross-examination as follows:

"Q. He came to the jail after you had come to

this conclusion that you would switch Chinese for

anyone, is that correct?

"A. Well, I don't know what you mean by put-

ting it just that way, and I do not know as I can

swear it just that way. He had often spoke about

switching Chinamen.
*'Q. The agreement you and Dasha and Demp-

sey had was an agreement to exchange Chinese?
"A. Yes, sir.

"Q. And it was after you had come to that con-

clusion among the three of you, that Wong Din
spoke to you and asked you to change these five

Chinamen for him, is that correct?

*'A. We must have had an understanding before

he came along, or we ivould not have changed his

men for him/'

From the testimony of Mr. Burnett, the star witness

for the Government, it conclusively appears that the
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conspiracy to land Chinese persons was formed and en-

tered into by Dasha, Dempsey, Burnett and Gamble,

and that Wong Din was not a party to it.

The answer of Mr. Burnett, as follows:

"A. We must have had an understanding before he
" came along, or we would not have changed Chinamen
" for him," is conclusive of this fact.

Who had the understanding?—Mr. Dasha, Dempsey,

Gamble and Burnett. And after this understanding or

conspiracy had been formed Wong Din came along and

asked them if they would not change Chinamen for

him.

This, we believe, effectually disposes of the proposi-

tion that Wong Din entered into a conspiracy with his

co-defendants to illegally aid and abet the landing of

Chinese. The crime, if any, that was committed by

Wong Din is not conspiracy, but of illegally aiding and

abetting the landing of Chinese in the United States in

contravention of Sec. 1 1 of "An Act to amend an Act en-

" titled 'An Act to execute certain treaty stipulations re-

" lating to Chinese, approved May 6th, 1882.'
"

2J Stat. L., 117.

Thomas T. Burnett and Wong Din being co-con-

spirators, a conviction cannot legally be had on their

uncorroborated testimony, nor can they, being co-con-

spirators, corroborate each other.

U. S. vs. Logan, 45 Fed., 872.
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Therefore, we say that the refusal of the Court to give

the instruction requested (Assignment of Error No. i6),

and to instruct the jury to acquit, as stated in Assign-

ment of Error No. 8, was error, and highly prejudicial

to the plaintiff in error.

Assignment of Error No. 21 (Tr. of Record, p. 38),

is to the efifect that the trial Court committed manifest

error to the prejudice of the defendant, Wong Din, in

refusing to permit his counsel to examine the eleven re-

maining jurors, after the discharge of the juror, Mohr,

for the purpose of ascertaining whether or not the

changing of the plea of not guilty by defendant William

F. Dasha, and entering a plea of guilty by him in the

presence of said eleven jurors, would or would not pre-

judice them, or either of them, against the defendant

Wong Din.

It does not follow that because the eleven remaining

jurors stated that they would not be prejudiced by the

changing of the plea of not guilty and the entering of a

plea of guilty by defendant Dempsey, they would not

be prejudiced by the changing of the plea of not guilty

by defendant Dasha to one of guilty by him.

The changing of the pleas of not guilty by defendants

Dempsey and Dasha to pleas of guilty, one following the

other, and in the presence of said eleven jurors, would

undoubtedly have the effect of producing in the minds

of most men the conviction that if two of the defendants

confess themselves guilty, the rest of the defendants
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must necessarily be guilty; analyze it as you will, we

submit that this effect would be produced and the miinds

of the jurors influenced thereby to the great prejudice

of the defendant, Wong Din.

The Court should have, in fairness to the plaintiff in

error, and in the exercise of a sound, judicial regard for

the rights of one accused of a crime, irrespective of race

or color, granted him the privilege to examine the

eleven remaining jurors, and the refusal to do so was,

we believe, error.

It makes no difference that the Court in its charge

instructed the jury that the fact that two of the co-de-

fendants of Wong Din pleaded guilty in their hear-

ing to the charge contained in the indictment it should

not be taken by them as any evidence whatever against

the defendant, Wong Din.

We were deprived of the right to examine the eleven

remaining jurors. Some of them may have been preju-

diced against Wong Din by reason of the withdrawal

of Dasha's plea of not guilty and the substitution by him

of a plea of guilty, the same as was the juror Mohr,

and if so, they would have been excused, with the result

that other persons would have been selected to fill their

places, and the verdict might have been different.

The denial of this right, was, we believe, highly pre-

judicial to the plaintiff in error.

We respectfully submit that the judgment of the Dis-
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trict Court should be reversed, and defendant forthwith

ordered discharged from custody.

Respectfully submitted,

S. C. WRIGHT,
T. C. WEST,
BERT SCHLESINGER,

Attorneys for Plaintiff in Error.




